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Court of Appeals of the District of Columbia. 


No. 4286. 

GoRnAM Hubbard, Appellant, 
vs. 

Andrew \V. Mellon et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 43277. 

Gorham Hubbard, Plaintiff, 
vs. 

Andrew \V. Mellon, Secretary of the Treasury of the United States, 
and David II. Blair, Commissioner of Internal Revenue, De¬ 
fendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Injunction. 

Filed November 4, 1924. 

In the Supreme Court of the District of Columbia. 

Equity. No. 43277. 

Gorham Hubbard, Plaintiff, 
vs. 

Andrew W. Mellon, Secretary of the Treasury of the United States, 
and David H. Blair, Commissioner of Internal Revenue, De¬ 
fendants. 

To the Supreme Court of the District of Columbia : 

Plaintiff respectfully represents to the Court as follows: 

1. He is a citizen of the United States, a resident of Boston in 
the County of Suffolk, Commonwealth of Massachusetts, and files 
this suit in his own right. 
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2. The defendant, Andrew W. Mellon, is the Secretary of the 
Treasury of the United States and is a citizen of the Common¬ 
wealth of Pennsylvania and a resident of Washington in the 
District of Columbia. The defendant, David II. Blair, is the 
Commissioner of Internal Revenue, a Bureau of the Treasury De¬ 
partment of the United States, and is a citizen of the United States 
and resident of Washington in the District of Columbia. 

3. That in accordance with the provisions of the Federal Income 
Tax Law, contained! in Compiled Statutes of the United States of 
DM8, Sections (»33(\7 and the subsequent amendments thereto, the 
plaintiff, whose income for 1923 was in excess of the exemption, 
duly prepared, executed and filed his return of income on or about 
March 10, 1924, with the Deputy Collector of Internal Revenue at 

Boston, Massachusetts. 

2 4. That an income tax was thereupon assessed to the 

plaintiff and that he has paid the several instalments of the 

same as thev have from time to time become due. 

%/ 

5. That the defendants, through their agents and subordinates, 
one of whom is the Collector of Internal Revenue for the District 
of Massachusetts, are threatening to publish the figures of the tax 
paid bv the plaintiff, to wit, by making the same available to public 
inspection in the Ollicc of the said Collector of Internal Revenue 
of Boston, Massachusetts and elsewhere. Upon information and 
belief plaintiff says that the defendants’ threat thus to publish such 
figures is based chiefly, if not wholly, upon the provisions of 
Section 257, Paragraphs (a) and (b) of the Revenue Act of 1924, 
which Act, passed by both Houses of the Congress and signed by 
the President, became law on or about June 2. 1924. 

6. That such publication if made will be in derogation of the 
plaintiff’s rights, and detrimental and offensive to him. 

7. That the provisions of said Section 257, Paragraphs (a) and 
(/>) making said tax returns public records and permitting and 
requiring such publication, and other provisions of law to the same 
effect, if anv there be. are unconstitutional and void, the Con- 
stitution of the United States and Amendments thereto conferring 
upon the Congress no powers thus to invade the rights of privacy 
of citizens; and plaintiff further says that such threatened publica¬ 
tion will also be if carried out an invasion of his rights under other 
provisions of the Constitution and particularly under Article IV 

of the Amendments to the Constitution of the United States, 

3 providing that the right of the people to be secure in their 
persons, houses, papers and effects against unreasonable 

searches and seizures, shall not be violated. 

8. Plaintiff says he has no adequate and sufficient remedy at law. 

Wherefore, the premises considered, plaintiff prays: 

(a) That proper process be issued forthwith against the defend¬ 
ants, returnable at such early date as the Court may determine, 
requiring defendants to show cause if any they have why an in- 
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junction restraining the threatened publication should not issue and 
remain in force pending a decision of the cause upon the merits. 

(6) That the defendants be required to tile their answers to the 
allegations of the bill, answers under oath being hereby expressly 
waived. 

(c) That after the completion of hearings the Court shall enter 
an Order or Decree granting plaintiff a perpetual injunction in the 
matter complained of. 

( d) For such other, further and general relief as the nature of 
the case may require or to equity mav seem meet. 

GORHAM HUBBARD. 

FRANK N. NAY, 

933 Tremont Building, Boston, Mass.; 

CLINTON ROBB, 

715 Transportation Bldg., Washington, D. C., 

Attorneys for Plaintiff. 

Commonwealth of Massachusetts, 

Suffolk, ss: 

Boston, November 1, 1924. 

I, Gorham Hubbard, certify that I am the plalintiff in the fore¬ 
going petition. That I have read and personally am familiar with 
the contents of that petition. That the statements therein made 
as of my own knowledge are true, and that those made upon in¬ 
formation and belief are believed to Ik? true. 

GORHAM HUBBARD. 


Subscribed and sworn to before me this 1st day of Novem¬ 
ber, 1924. 

FRANK N. NAY, [seal.] 
Notary Public. 

My commission expires Sept. 24, 192G. F. N. Nay. 

Rule to Show Cause. 


Filed November 5, 1924. 

******* 

Upon consideration of the Petition filed herein by the plaintiff, 
praying the issuance of an injunction or restraining order enjoining 
the defendants from the publication of information concerning the 
tax paid by the plaintiff under the provisions of the Federal In¬ 
come Tax Law as amended, it is, by the Court, this 5th day of 
November, 1924, 

Ordered, that the defendants and each of them appear herein on 
or before November 14, 19*24, and show cause, if any there be, 
why the prayers of plaintiff’s Petition should not be granted; pro¬ 
vided, that a copy of this order and the Petition of plaintiff be 
served upon the defendant on or before November 7th, 1924. 

A. A. HOEHLING, 

Justice. 
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Marshals Return. 

Served a copy of the within rule on Andrew W. Mellon Person¬ 
ally and David II. Bo/ir, Com., by C. R. Nash, Deputy in charge, 
Personallv November 5/1924. 

E. C. SNYDER, 

U. S. Marshal. 

K. 

5 Motion to Dismiss Bill. 

Filed November 19, 1924. 

******* 

Now come Andrew W. Mellon, Secretary of the Treasury of the 
United States, and David II. Blair, Commissioner of Internal 
Revenue, defendants herein, by and through their attorney Peyton 
Cordon, United States Attorney in and for the District of Columbia, 
and move to dismiss the bill of complaint herein for the following 
reasons: 

1. That the bill of complaint is without equity. 

2. That the bill of complaint alleges no facts which, if true, 
would entitle plaintiff to the relief prayed. 

3. That the bill of complaint fails to allege that the defendants 
are interfering with, or threatening to interfere with, any property 
right of the plaintiff. 

4. That under the provisions of Section 257, Paragraph (1) of 
the Revenue Act of 1ID24, the defendant, Commissioner of Internal 
Revenue, is required to make available to public inspection, in such 
manner as he may determine, the amount of the income tax paid 
by each person making an income tax return, together with the 
address of such person, and that said Paragraph of said Section 
is within the constitutional power of Congress. 

PEYTON GORDON, 

United States Attorney; 
VERNON E. WEST, 

Assistant United States Attorney; 

. CHAS. T. HENDLER, 

: Special Attorney, Internal Revenue, 

Attorneys for Defendants. 

6 Memorandum. 

^iled December 3, 1924. 

* 

******* 

Plaintiff, a resident of Boston, Mass., alleges that, on March 10, 
1924, he filed in that collection district a Federal income tax return 
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for the calendar year 1923, and that he paid the several instalments 
of tax thereunder, from time to time as the same became due; that 
defendant is threatening to publish the figures of the tax so paid, 
by making the same available to public inspection in the office 
of the Collector of Internal Revenue, at Boston, and elsewhere; this 
under the provisions of Section 257, paragraphs (a) and (6), of 
the act of Congress, approved June 2, 1924; and plaintiff states, that 
such publication, if made, will be in derogation of his rights, as well 
detrimental and offensive to him; and, further, that the provisions 
of the act of 1924, supra, are unconstitutional and void, in that 
Congress has no right to invade the rights of privacy of citizens; 
and that said provisions violate the IVth Amendment; and, ac¬ 
cordingly, he prays, that defendant be enjoined from publishing 
figures of the tax paid by him by making the same available to 
public inspection. 

7 Defendant moves to dismiss the bill, upon the grounds: 


(a), want of equity; (b), that no property right of plaintiff is 
involved; and (c), that said Section 257, paragraph (b), is within 
the Constitutional power of Congress. 

The case has been argued upon the motion to dismiss, and sub¬ 
mitted for determination as upon final hearing. 

The question thus presented is of exceeding importance both to 
the Government and to the vast body of tax-tayers of the United 
States. 


In order to view the legislation so challenged by plaintiff in its 
true relation to income tax or revenue legislation enacted by Congress, 
it may be helpful to consider, briefly and in chronological order, 
the development of the subject. 

The first income tax law was that of August 5, 1861 (12 Stat. 294,) 
which imposed a tax of twenty millions of dollars, apportioned, and 
to be levied wholly on real estate; and it, also, levied taxes on incomes 
whether derived from property or profession, trade, or vocation. 
Apparently, the only reference therein as to publicity is found in 
Section 49 thereof, (being the section which imposed the income 
tax,) in these words: “and the said taxes, when so assessed and made 
public, shall become a lien on the property or other sources of said 
income for the amount of the same,” etc. (italics supplied.) 

Next followed the act of July 1, 1862, (id. 473,) which repealed 
the above section 49, (and certain other sections,) and en- 
S acted other sections in lieu thereof; but, in the new or sub¬ 
stitute sections, the above words “and made public,” do not 
appear; nor was the same or similar designation again used in the 
succeeding legislation of that period, so far as the Court has ascer¬ 


tained from reading the acts. (See, acts of March 3. 1863, id. 718; 
June 30, 1864. 13 id. 281; March 3, 1865. id. 479; March 10, 1866, 
14 id. 4; Julv 13. 1866. id. 137; March 2, 1867, id. 477; and, finally, 
Julv 14, 1870. 16 id. 256.) 


The above legislation grew out of the civil war, and the system 
of taxation therein provided ceased to be operative with the end of 
the year 1871. 
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As a matter of history, the Court understands that income tax 
lists were printed and published during at least parts of the period 
while said legislation was operative; and, further, that the publica¬ 
tion thereof, then as now, provoked controversy, both for and against. 
Whether the matter proceeded further than public discussion, the 
Court is not advised; nor has it found any decided case concern¬ 
ing the matter, if any such case there be. 

In passing, it may be noted that Section 38, of the above act, of 
June 30, 1864, contains the following provision: 

‘‘Provided, That if any such officer shall divulge to any party, 
or make known in any manner other than is provided in this act, 
the operation, style of work, or apparatus of any manufacturer or 
producer visited bv him in the discharge of his official duties, he 
shall be subject to the penalties prescribed in section thirty-five 
(thirty-six) of this act.” 

The mistake of writing the words “thirty-five,” instead of thirty- 
six, was corrected, by amendment, in the subsequent act, of March 
3, 1865, supra. 

9 The above provision later became original Section 3167, 

R. S. U. S., (to be further noticed below;) although, as will 
be seen from its language, it had reference, (before its amendment 
in more recent years,) to “the operations, style of work, or apparatus 
of any manufacturer or producer.” visited by an internal revenue 
officer in the discharge of his official duties; and then had no re¬ 
lation whatever to an income tax return. 

Thus the matter stood during the years, and without change or 
amendment until the enactment of the Federal income tax law, 
(later held unconstitutional. Pollock v. Farmers’ T.oan <fe Trust Co., 
158 U. S. 601.) of August 15, 1894, (28 Stat. 509, 577:) which 
latter reenacted the provisions of said Sec. 3167. R. S. U. S., but it 
added thereto an expreSvS prohibition against disclosure of— 

“the amount or source of income, profits, losses, expenditures, or 
any particulars thereof, set forth or disclosed in any income return, 
by any person or corporation, or to permit any income return or 
copy thereof or any book containing any abstract or particulars 
thereof, to be seen or examined by any person except as provided 
by law,” etc. 

And the act made it further unlawful for— 

“any person to print or publish, in any manner whatever not pro¬ 
vided by law, any income tax return or any part thereof or the 
amount or source of income, profits, losses, or expenditures appear¬ 
ing in any income tax return,” etc. 

The violation of any of the above provisions was made to be 
a misdemeanor, punishable in like manner as provided in said 
original Section 3167, R. S. U. S. 
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10 Next in order of time and importance, in tracing the his¬ 
tory of revenue legislation, insofar as it relates to the matter 

of publicity, is the corporation tax law, of August 5, 1909, (36 
Stat. 11;) the sixth subdivision of #38 of which act provided, that, 
when the assessment shall have been made as therein provided: 

“the returns, together with any corrections thereof which may have 
been made by the commissioner, shall be filed in the office of the 
Commissioner of Internal Revenue, and shall constitute public 
records, and be open to inspection as such” (Italics supplied.) 

An amendment to that provision was made by the act of June 
17, 1910, ( id . 494,) as follows: 

“ Provided, That any and all such returns shall be open to in¬ 
spection only upon the order of the President, under rules and reg¬ 
ulations to be prescribed by the Secretary of the Treasury and ap¬ 
proved by the President.” 

Note.— The above provisions of the corporation tax law will be 
further considered later on herein.) 

Later on came the Federal income tax law, of October 3, 1913, 
(38 Stat. 114, 177,) wherein said Section 3167 is reenacted in the 
same language in which it had been set forth in the act of August 
15, 1894, supra, and, therefore, it need not here be repeated. Fur¬ 
thermore, the same Section 3167, as so amended, was carried for¬ 
ward, and in the same language, in the several succeeding Revenue 
Acts, of September 6, 1916, (39 id. 756, 773;) February 24, 1919, 
(40 id. 1057;) November 3, 1921, (42 id. 268;) and, finally, in the 
present act of June 2, 1924. 

11 From the foregoing summary of legislation concerning said 
Section 3167, it will be observed that disclosure, examination, 

inspection, printing or the publishing of any income return, or any 
part thereof, “except as provided by law,” is prohibited, and made to 
be a misdemeanor, and punishable as such. 

The question then arises whether, and, if so, to what extent, dis¬ 
closure of such income return has been “provided by law.” 

As to this it may be remarked that, save only as the first income tax 
law, of August 5, 1861, supra, provided that the tax, when assessed 
“and made public,” shall become a lien on the property or other 
source of the income; as well the provision as to publicity contained 
in the corporation tax law, and its amendment, above referred to; the 
right of property or right to privacy, (whichever it may be,) of the 
tax-payer, in respect of the income tax return filed by him, if legal 
right it be, was respected in the income tax legislation enacted by 
Congress, until the act of February 7 24, 1919, svpra; and which act 
thus provided: 

“Sec. 257. That returns upon which the tax has been determined 
by the Commissioner shall constitute public records; but they shall 
be open to inspection only upon order of the President and under 
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rules and regulations prescribed by the Secretary and approved by the 
President: Provided, That the proper officers of any State imposing 
an income tax may, upon the request of the governor thereof, have 
access to the returns of any corporation, or to an abstract thereof 
showing the name and income of the corporation, at such times and 
in such manner as the Secretary may prescribe: Provided further, 
That all bona fide stockholders of record owning 1 per centum or 
more of the outstanding stock of any corporation shall, upon making 
request of the Commissioner, be allowed to examine the annual in¬ 
come returns of such corporation and of its subsidiaries. Any 
12 stockholder who pursuant to the provisions of this section is 
allowed to examine the return of any corporation, and who 
makes known in any manner whatever not provided by law the 
amount or source of income, profits, losses, expenditures, or any par¬ 
ticular thereof, set forth or disclosed in any such return, shall he 


guilty of a misdemeanor, and be punished by a fine not exceeding 
$1,000, or by imprisonment not exceeding one year, or both. 

“The Commissioner sllall as soon as practicable in each year cause 
to be prepared and made’available to public inspection in such man¬ 
ner as he mav determine, in the othee of the collector in each in- 

4 1 

teinal-revenue district and in such other places as he may determine, 
lists containing the names and the post-office addresses of all individ¬ 
uals making income-tax’returns in such district.” 


i 


Next came the Revenue Act of November 20. 1021, supra, which 
reenacted said Section 2<>7, without change. 

Finally, the present Irevenue Act, of June 2, 1024, supra, was en¬ 
acted, which materially amended, as well enlarged the scope of, the 
section named; in that, the above two paragraphs were made to hi 
(a) and (//), respectively; and, in (a), there was inserted an addi¬ 
tional provision authorizing certain committees of Congress to obtain 
and use information concerning income tax returns; and, in (/>), by 
adding a provision, to permit public inspection as to the amount of 
the income tax paid, so that that sub-paragraph of the section, as so 
amended, now reads: 


“(/>) The Commissioner shall as soon as practicable in each year 
cause to he prepared and made available to public inspection in such 
manner as he may determine, in the office of the collector in each in¬ 
ternal-revenue district and in such other places as lie may determine, 
lists containing the name and the post-office address of each person 
making an income-tax return in such district, together with the 
amount of the income tax paid hg such person. (Italics supplied.) 


Id It will thus be observed that the public inspection thereto¬ 

fore authorized, of name and post-office address of the tax¬ 
payer merely, (acts of 1918 and 1921.) has been enlarged and ex¬ 
tended. (by the piescnt act, of 1924,) to include, as well, the amount 
of the income tax paid bv each such person. And it is that provision 
which has given rise to this controversy and suit. 


GORHAM HUBBARD VS. ANDREW W. MELLON ET AL. 


9 


If the question thus presented were an open one, in the sense that 
it had not theretofore been the subject of judicial decision, and even 
if the Court, in that event, entertained some doubt as to the validity, 
or otherwise, of such legislation; nevertheless, due respect for a co¬ 
ordinate branch of the Government would require that it should only 
be decided that Congress has transcended its powers when it is so 
plain that the duty cannot be avoided. (Sinking Fund Cases, 99 
U. S. 700, 718; Trade Mark Cases, 100 id. 82, 96; Naganab v. Hitch¬ 
cock, 25 App. D. C. 200.) 

But is the question really an open one? The answer, in the opin¬ 
ion of the Court, is found in the decision by the Supreme Court of the 
United States, in the case of Flint v. Stone Tracy Co., (220 U. S. 
107, 176-7;) which case involved the constitutionality of the corpora¬ 
tion tax law, of 1909, as amended by. the act of 1910, (supra,) here¬ 
inabove referred to. In that case, the validity of the legislation 
mentioned was attacked on various grounds, and, among others, upon 
the ground that the provision for inspection of the returns filed by 
corporations was violative of the IVth Amendment. 

In rejecting that objection, the opinion of the court thus stated: 

“The contention is that the above section as originally framed and 
as now amended could have no legitimate connection with the collec¬ 
tion of the tax, and in substance amounts to no more than an 
unlawful attempt to exhibit the private affairs of corpora- 
J 1 tions to public or private inspection, without any substantial 
connection with or legitimate purpose to be subserved in the 
collection of the tax under the act now under consideration. But we 
cannot agree to this contention. The taxation being, as we have 
held, within the legitimate powers of Congress, it is for that body to 
determine what means are appropriate and adapted to the purpose of 
making the law effectual. In this connection the often quoted dec¬ 
laration of Chief Justice Marshall in McCulloch v. Maryland, 4 
Wheat. 316, 421, is appropriate: 'Let the end be legitimate, let it be 
within the scope of the Constitution, and all means which are ap¬ 
propriate, and which are plainly adapted to that end, and which are 
not prohibited, but are consistent with the letter and spirit of the 
Constitution, are constitutional.’ 

“Congress may have deemed the public inspection of such returns a 
means of more properly securing the fullness and accuracy thereof, 
in many of the States laws are to be found making tax returns public 
documents, and open to inspection. 

“We cannot say that this feature of the law docs violence to the 
constitutional protection of the Fourth Amendment, and, this is 
equally true of the Fifth Amendment, protecting persons against 
compulsory self-incriminating testimony.” 

While it is true, the above decision concerned the corporation tax 
law; and counsel for plaintiff here insist that the personal rights of 
individuals were not involved therein, except indirectly; nevertheless, 
the language used by the court, in its opinion, is certainly broad 
enough to include the legislation the validity of which is involved in 
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the instant ease; and, in the opinion of this Court, the decision of the 
Supreme Court in that ease is controlling here. 

Having thus concluded that paragraphs(a) and (6) of Section 257, 
of the Revenue Act of 1024, are valid and enforceable; it results, that 
income tax returns, when the tax thereunder has been determined, 
constitute public record*; and that, to the extent of the name of the 
tax-payer, his post-office address, and the amount of the in- 
15 come-tax paid by him, it is made to be the duty of the Com¬ 
missioner of Internal Revenue to make the same available to 
public inspection. 

But at this point arises the further interesting as well as important 
question as to the limitation, imposed by the same law, upon the 
right to use information acquired as a result of the authorized 
‘‘public inspection since, as above shown, a subsequent section of 
the same Revenue Act makes it unlawful “for any person to print 
or publish in any manner whatever not provided by law any income 
return, or any part thereof,’’ etc., under penalty of fine or imprison¬ 
ment, or both—the violation thereof being made to be a misde¬ 
meanor. 

The question just suggested, however, is not here necessarily in¬ 
volved; and should it come to pass that the provisions of said Section 
ol<)7, as amended, be upheld as valid and enforcible, and that plain¬ 
tiff’s name, post-office address, and amount of income tax paid be 
printed or published by any person, doubtless he will be entitled to 
appropriate redress in that behalf. 

The motion to dismiss is (/ranted; and, in the event plaintiff shall 
elect to stand upon his bill of complaint, final decree of dismissal 
thereof may be prepared, and submitted on notice. 

A. A. IIOEHLING, 

Justice. 

December 3, 1924. 


It) Final Decree. 

Filed December 8, 1924. 

***** * * 

This cause coming on to be heard upon the rule to show cause 
herein why the defendants should not be enjoined pendente lite as 
prayed in the bill of complaint and the motion of the defendants to 
dismiss the bill of complaint, and the same having been argued bv 
counsel and considered bv the Court, it is, bv the Court, this 8th dav 
of December, 1924. 

Adjudged, ordered and decreed that the said rule to show cause be, 
and the same is hereby discharged. 

And the said motion to dismiss having been sustained by the 
Court, and the plaintiff having elected in open court to stand upon 
his bill of complaint as filed and not to amend the same, it is further 
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Adjudged, ordered and decreed that the said bill of complaint be, 
and the same is, hereby dismissed. 

A, A. HOEIILING, 

Justice. 

No objection as to form. 

CLINTON ROBB, 

Attorney for Plaintiff. 


From the foregoing decree plaintiff notes an appeal in open court 
to the Court of Appeals of the District of Columbia and the penalty 
of the bond for costs is hereby fixed at One Hundred Dollars 
($100.00), or in lieu thereof a cash deposit of Fifty Dollars ($'>0.00). 

A. A. IIOEIILING, 
Justice 


17 Memorandum 

December 24, 1024.—$50 deposited in lieu of Appeal Bond. 

Assignments of Error. 

Filed December 24, 1924. 

****** * 

The plaintiff assigns for review on appeal errors committed by 
the trial court in the following particulars: 

1. In ruling that plaintiff’s Bill of Complaint is without equity. 

2. In ruling that the Bill of Complaint alleged no facts which, if 
true, would entitle plaintiff to the relief prayed. 

3. In ruling that the Bill of Complaint fails to allege that the 
defendants are interfering with, or threatening to interfere with, 
any property right of the plaintiff. 

4. In ruling that under the provisions of Section 257, Paragraph 
{l>) of the Revenue Act of 1924, the defendant, Commissioner of 
Internal Revenue, is required to make available to public inspection, 
in such manner as he may determine, the amount of the income tax 
paid by each person making an income tax return, together with 
the address of such person, and that said Paragraph of said Section 
is within the constitutional power of Congress. 

5. In ruling that Paragraphs (a) and (6) of Section 257, of the 
Revenue Act of 1924, are valid and enforceable. 

0. In refusing to grant injunctive relief temporarily and per¬ 
petually restraining the defendants from publishing or mak- 
1<3 ing available to public inspection the figures of the income 
tax paid by the plaintiff. 

7. In discharging the Rule to Show Cause herein. 

8. In dismissing the Bill of Complaint herein. 

FRANK N. NAY, 
CLINTON ROBB, 
Attorneys for Plaintiff. 


12 


GORHAM HUBBARD VS. ANDREW W. MELLON ET AL. 


Service of the foregoing Assignments of Error acknowledged this 
21 dav of December, 1924. 

VERNON E. WEST, 
Attorney for Defendants. 

Designation of Record. 

Filed December 24, 1924. 

* * * , * * * * 

« 

The Clerk will please include in his transcript of appeal to the 
Court of Appeals in this case, the following: 

1. Copy of the Bill of Complaint. 

2. Copy of the Rule to Show Cause. 

3. Copy of Defendant’s 5 Motion to Dismiss the Bill of Complaint. 

4. Copy of “Memorandum” Opinion of the Court filed December 
3, 1924. 

5. Copy of Final Decree of the Court. 

0. Note of Appeal. 

7. Memorandum showing cash deposit for costs. 

8. Copy of Plaintiff's Assignments of Error. 

9. Copy of this Designation. 

FRANK N. NAY, 

1 CLINTON ROBB, 

Attorneys for Plaintiff. 

Service of the foregoing Designation of Record acknowledged this 
24 day of December, 1924. 

VERNON E. WEST, 
Attorney for Defendant. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 18, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 43277 in Equity, 
wherein Gorham Hubbard is Plaintiff and Andrew W. Mellon, 
Secretary of the Treasury of the United States and David II. Blair, 
Commissioner of Internal Revenue are Defendants, as the same 
remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this loth day of January, 1925. 

(Seal of the Supreme Court of the District of Columbia.) 


EW. 


MORGAN H. BEACH, 

Clerk 

ALF. G. BUHRMAN, 

Asst. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4286. Gorham Hubbard, appellant, vs. Andrew W. Mellon et al. 
Court of Appeals, District of Columbia. Filed Jan. 16, 1925. 
Henry W. Hodges, clerk. 
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In the 


COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 


No. 4286 


Gorham Hubbard, Appellant , 

vs. 

Andrew W. Mellon, Secretary of the Treasury of 
the United States, and David H. Blair, Com¬ 
missioner of Internal Revenue, Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


HISTORY OF THE CASE 

The facts in the case are simple. Appellant, Hub¬ 
bard, a resident of Boston, having an income for the 
year 1923 in excess of the exemptions, duly filed his 
return for the purpose of being assessed and paying 
his Income Tax under the Revenue Act of 1924, and 
at the time of filing his suit, November 5, 1924, had 
paid the several installments thereon as same had 
become due. The collector of Internal Revenue for the 
District of Massachusetts was about to make public the 
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facts regarding the amount of such Income Tax as¬ 
sessed against the appellant, and the bill asked for 
injunctive relief on certain grounds set forth therein. 
The publication was stayed, and neither before nor after 
the decision in the Supreme Court of the District of 
Columbia have the figures been made public, so that 
the cpiestion raised has not become moot. (See Love 
v. Griffith, Supreme Court U. S., Advance Sheets, 1924, 
page 21.) 

The defendants, particularly the defendant Blair, 
Commissioner of Internal Revenue (for the Secretary 
of the Treasuiy was probably not a necessary party 
and was made a defendant in excess of caution), justi¬ 
fied the proposed publication by his subordinate, tin* 
Deputy Collector at Boston, under certain portions of 
Sections 257 (a) and 257 (b) of the Revenue Act of 
1924, which Sections are as follows: 


“Sec. 257 (a) Returns upon which the tax 

has been determined bv the Commissioner shall 

* 

constitute public records; but they shall be open 
to inspection only upon order of the President and 
under rules and regulations prescribed by the 
Secretary and approved by the President: Pro¬ 
vided, That the Committee on Ways and Means of 
the House of Representatives, the Committee on 
Finance of the Senate, or a special committee of 
the Senate or House, shall have the right to call 
on the Sccretarv of the Treasury for, and it shall 
be his dutv to furnish, anv data of anv character 
contained in or shown by the returns»or any of 
them, that may be required by the committee, or 
by and through such examiners or agents as it 
may designate or appoint, to inspect all or any 
of the returns at such times and in such manner as 
it may determine; and any relevant or useful in¬ 
formation thus obtained mav be submitted bv 
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the committee obtaining it to the Senate or the 
House, or to both the Senate and the House, as 
the case may be: Provided further, That the proper 
officers of any State may, upon the request of the 
governor thereof, have access to the returns of any 
corporation, or to an abstract thereof showing 
the name and income of the corporation, at such 
times and in such manner as the Secretary may 
prescribe: Provided further, That all bona fide 
shareholders of record owning 1 percentum or 
more of the outstanding stock of any corporation 
shall, upon making request of the Commissioner, 
be allowed to examine the annual income returns 
of such corporation and of its subsidiaries. Any 
shareholder who pursuant to the provisions of this 
section is allowed to examine the return of any 
corporation, and who makes known in any manner 
whatever not provided by law the amount or 
source of income, profits, losses, expenditures, or 
any particular thereof, set forth or disclosed in 
any such return, shall be guilty of a misdemeanor 
and be punished by a tine not exceeding $1,000 or 
by imprisonment not exceeding one year, or both. 

(b) The Commissioner shall as soon as prac¬ 
ticable in each year cause to be prepared and made 
available to public inspection in such manner as 
he may determine, in the office of the collector in 
each internal-revenue district and in such other 
places as he may determine, lists containing the 
name and post office address of each person mak¬ 
ing an income tax return in such district, together 
with the amount of the income tax paid by such 
person.’ ’ 

Defendants moved to dismiss the Bill upon the 
grounds that the Sections just quoted were within the 
constitutional power of Congress, that the Bill was 
without equity, and that no property right of plaintiff 
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was involved. The court granted that motion and this 
appeal followed. 

ASSIGNMENTS OF ERROR 

The plaintiff assigns as error the action of the trial 
court in the following particulars: 

1. In ruling that plaintiff’s Bill of Complaint is with¬ 
out equity. 

2. In ruling that the Bill of Complaint alleged no 
facts which, if true, would entitle plaintiff to the relief 
prayed. 

3. In ruling that the Bill of Complaint fails to al¬ 
lege that the defendants are interfering with, or threat¬ 
ening to interfere with, any property right of the plain¬ 
tiff. 

4. In ruling that under the provisions of Section 257, 
Paragraph (b) of the Revenue Act of 1924, the defend¬ 
ant, Commissioner of Internal Revenue, is required 
to make available to public inspection, in such man¬ 
ner as he may determine, the amount of the income tax 
paid by each person making an income tax return, to¬ 
gether with the address of such person, and that said 
Paragraph of said Section is within the constitutional 
power of Congress. 

5. In ruling that Paragraph (a) and (b) of Section 
257, of the Revenue Act of 1924, are valid and enforce¬ 
able. 

G. In refusing to grant injunctive relief temporarily 
and perpetually restraining the defendants from pub¬ 
lishing or making available to public inspection the 
figures of the income tax paid by the plaintiff. 


i 
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7. In discharging the Rule to Show Cause herein. 

8. In dismissing the Bill of Complaint herein. 

ARGUMENT 


Plaintiff’s assignments of error expressly raise the 
question whether Congress has the constitutional 
power to enact the provisions of Sections 257 (a) and 
257 (b) of the Revenue Act of 1924, already quoted. 
That question may be discussed under two heads, as 
follows: 


First: Are tlieie any provisions of the Constitution 
which confer upon tlie Congress any such powers? 
Second: Do the sections of the Revenue Act of 1924 


already quoted violate in any way the rights of citizens 
guaranteed by the first eight Amendments to the Con¬ 
stitution, commonly known as the Bill of Rights? 

It will be observed that the answer to these two 


questions will determine whether the trial court erred 
in the action complained of in the several assignments 
of error, which therefore need not be separately dis¬ 
cussed. If both these questions are decided adversely 
to the appellant there is no need to go further. If 
one or both are decided in his favor then the further 


question arises as to whether he may obtain relief in 
equity. These questions will be taken up in that order 
after a few preliminary observations. 

The constitutional question is essentially a new one. 
The power of the Congress to prescribe any publicity 
in income tax matters has never come up in the U. S. 
Supreme Court. The only provisions (prior to the 
1924 Act) for any such publicity are in the original 
Income Tax Act of 1861, referred to in the record, page 
5. (The matter of publicity in regard to certain cor- 
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poration records lias been considered by the Supreme 
Court of the United States and this will be referred to 
later, but it is an entirely different question.) In the 
1861 Income Tax Act it was provided that the income 
taxes assessed thereunder be “made public.” This 
Act, passed in the first strain of the Civil War and in 
great haste, was in force less than a year. Then in the 
revision of 18(52;, also referred to in the said Memoran¬ 
dum, these particular provisions, probably having been 
found annoying, if not dangerous, were repealed. The 
question of the constitutionality of making the figures 
public was apparently never raised in any court. And 
just what was done in the various districts as regards 
complying with the Act, counsel have been unable to 
ascertain. The people of the United States had many 
other things to think about at that time, and it is not 
at ail unlikely that these provisions were never actu¬ 
ally put into force generally. The 1861 Act was doubt¬ 
less unconstitutional anvwav. 

Pollock v. Fanners’ Loan & Trust Co., 158 U. S. 

617 . 


That a man’s private affairs should be made public 
against his will is displeasing and may be very detri¬ 
mental to him will not be denied. In some cases he 
must submit to this. He may be compelled in liti¬ 
gation, even when not a party thereto, to disclose pri¬ 
vate matters as an aid in the determination of rights 
of litigants. lie may be compelled, at times, to make 
like disclosures in solemn investigations by Commit¬ 
tees of the Congress in their attempting to ascertain 
facts deemed important as a basis for legislation, and 
in investigating departments of the government and 
individuals connected with the government. But with 
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these exceptions a man’s private affairs and private 
knowledge have generally been regarded as immune 
from prying interference, even when he possesses 
knowledge of great value to others and intrinsically of 
no value to himself. 

American Security dc Trust Company v. Brooks , 
225 Mass. 500. 

Upon the ground of public policy, courts have con¬ 
sistently protected the individual in his private af¬ 
fairs. The Federal Courts long have restricted to ju¬ 
dicial proceedings the right to compel the production 
of private papers and documents and testimony as to 
private affairs. This right has been further narrowed 
to judicial proceedings to which such papers and testi¬ 
mony have a reasonable relevancy. And in this re¬ 
spect Congress has no greater powers than the courts; 
that is, it may require no information not reasonably 
relevant to a pending investigation or definite inquiry. 
Thus in in re Pacific Railway Commission, 32 Fed. 
241, it was said: 

“In addition to the inquiries usually accompany¬ 
ing the taking of a census, there is no doubt that 
Congress may authorize a commission to obtain 
information upon any subject which, in its judg¬ 
ment, it may be important to possess. It may 
inquire into the extent of the productions of the 
country of every kind, natural and artificial, and 
seek information as to the habits, business, and 
even amusements of the people. But in the in¬ 
quiries it is controlled by the same guards against 
the invasion of private rights which limit the in¬ 
vestigation of private parties into similar mat¬ 
ters. In the pursuit of knowledge it cannot com¬ 
pel the production of the private books and papers 
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of the citizen for its inspection, except in the 
progress of judicial proceedings, or in suits insti¬ 
tuted for that purpose, and in both cases only upon 
averments that its rights are in some way depend¬ 
ent for enforcement upon the evidence those books 
and papers contain.” 

In IIaniwan v. Interstate Commerce Commission> 
211 r. 8. 407, the court said: 


i i T’l 


The power to require testimony is limited, as it 
usually is in English speaking countries, at least, 
to the onlv cases where the sacrifice of privaev is 
nocessarv—those where the investigations con- 
cern a specific breach of the law.” 


In another case the Supreme Court said: 


“The interest of persons compelled, under the 
Revenue laws, to furnish information as to their 
private business affairs would often be seriously 
affected if the disclosures so made were not prop¬ 
erly guarded." Boske v. Cominyorc, 177 V. S. 47)!>. 


Are There Am/ Provisions of the Constitution Which 
Confer Upon the Congress Any Such Powers? 

\ 

The provisions requiring the filing of a statement of 
his receipts and disbursements and such other informa¬ 
tion of an essentially private nature are not here in 
question. The'’question is, Has the Congress the power 
to broadcast an important part thereof after the tax¬ 
payer has been compelled to furnish it l 

If the Congress has that power as regards the 
amount which each man pays as income tax, then it 

i 
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would seem to follow that it has the power to make 
public all the facts in his return, and, by later legisla¬ 
tion, to require much fuller returns, and to make those 
public, and thus to spread before the world the entire 
financial condition of the taxpayer. 

For the court to rule that to compel him to furnish 
figures as according to the present law is constitutional 
and then to make public the amount he pays is con¬ 
stitutional, and then to rule that the constitutional 
power of the Congress stops at that point and anything 
beyond is unconstitutional seems absurd. Logically 
it would seem that the court must go the whole dis¬ 
tance if it says the present provisions for publicity 
as to the amount are constitutional, and that to at¬ 
tempt to draw the line against the next step would 
necessitate some dexterous hair-splitting. In McCul¬ 
loch v. Maryland, 4 Wheaton 317, Webster put it this 
way: 


“A question of constitutional power can hardly 
be made to depend on a question of more or less.” 

The provisions in the present act are the entering 
wedge, and the words of the court in Boyd v. The 
Vailed States, 116 U. S. 617, are in point: 

“It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate 
and unconstitutional practices get their first foot¬ 
ing in that way, namely, by silent approaches and 
slight deviations from legal modes of procedure. 
This can only be obviated by adhering to the rule 
that constitutional provisions for the security of 
person and property should be liberally construed. 
A close and literal construction deprives them of 
half their efficacy, and leads to gradual deprecia- 
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tion of the right, as if it consisted more in sound 
than in substance. It is the duty of the courts to 
be watchful for the constitutional rights of the 
citizen and against any stealthy encroachments 

O v » 

thereon. Their motto should be ubsta principiis.” 


Now when the Congress sets out to legislate in a 
new direction, the first question we ask is under what 
head of its constitutional powers does it act? It is 
submitted that there is nothing in the Constitution, 
or in any of the Amendments thereto which in terms, 
or by reasonably necessary implication, gives the 
power to compel the disclosure by citizens of affairs 
essentially private and then to publish to the world 
information which they are thus compelled to submit 
in writing and under oath. It may be conceded that 
under the Sixteenth Amendment the Congress does 
possess the power to compel disclosure to the govern¬ 
ment as incidental to the determination of the amount 
of the income tax which each citizen should pay, but 
there is nothing in that amendment any more than 
there is in the Constitution which savs, or even re- 
motely implies, that the information which citizens 
are thus compelled to furnish shall be made public 
property. When the first Income Tax Act was passed, 
after the Sixteenth Amendment made such an Act 
constitutional, one of the arguments in favor of it, pub¬ 
licly and repeatedly urged, was that all the details 
would be kept secret; and the fact that from February 
25, 1913, when the Sixteenth Amendment became ef¬ 
fective, to 1924 no public disclosure was provided for 
by legislation, but on the contrary privacy was express¬ 
ly protected, is significant. Article I, section 8, of the 
Constitution giving the Congress power to lay and col- 
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lect taxes, etc., contains nothing which in the slightest 
degree implies the power in question. And it seems 
obvious that neither the determination nor the col¬ 
lection of the income tax, nor the general wel¬ 
fare of the country, if that has anything to 
do with it, is subserved by permitting A to 
spy into the private financial affairs of B, any more 
than it would be to enable him to spy into the re¬ 
ligious beliefs and observances of B or into the do¬ 
mestic happenings of B’s household, or B’s tastes in 
eating and drinking. To afford such opportunities 
may gratify A, if he is of a prying nature, but this 
will do neither him nor the government any good. It 
is more liable to take his mind from his work, and make 
him a less valuable citizen, though perhaps a more 
competent gossip. 

Of course the court is properly very reluctant to 
take any stops toward interfering with the assessment 
or collection of any taxes imposed by governmental 
authority. But here an injunction in favor of the 
plaintiff does not and cannot in the slightest degree 
interfere with either. 

Certain publicity is provided for by State and Fed¬ 
eral legislation in other cases, but the compulsion ele¬ 
ment, here present, is lacking. The records of real 
estate transfers are public but a grantee need not re¬ 
cord his deed. A mortgagee need not record his mort¬ 
gage. He runs certain risks if he does not but that 
is another matter. He may elect to do this, and deeds 
and mortgages are frequently kept off the records for 
long periods. So in some States a man registering as 
a voter must say to what political party he wishes to be 
ascribed, and the record is public. But he need not 
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register at all unless he wants to. All eases of this 
general character have no bearing on the pending ques¬ 
tions. 

The rule followed in determining whether consti¬ 
tutional limits have been exceeded and the distinction 
between the exercise of National and State powers is 
stated as follows: 

See Cooley, General Principles of Constitutional 
Law in the United States of America, 3rd Edi¬ 
tion, edited by McLaughlin, pages 30 and 31. 

“It is manifest that there must be a difference 
in the presumption that attends an exercise of 
National and one of State powers. The difference 
is this. To ascertain whether any power assumed 
by the government of the United States is right¬ 
fully assumed, the Constitution is to be examined 
in order to see whether expressly or by fair impli¬ 
cation the power has been granted, and if the 
grant does not appear, the assumption must be 
held unwarranted. To ascertain whether a State 
rightfully exercises a power, we have only to see 
whether bv the Constitution of the United States 
it is conceded to the Union, or by that Constitution 
or that of the State prohibited to be exercised at 
all.” i 

i 

f 

Also on page! 105 Cooley says, referring to Section 8 
of Article I of ;the Constitution: 

“Noil-enumerated and Implied Powers.” 

“The import of the clause is, that Congress shall 
have all the incidental and instrumental powers 
necessary and proper to carry into execution all 
the express powers. It neither enlarges any power 
specifically given, nor is it a grant of any new 
power to Congress, but is merely a declaration, 
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for the removal of all uncertainty, that the means 
for carrying into execution those otherwise 
granted are included in the grant. The grant of 
the principal must include the necessary and prop¬ 
er incidents without which the grant would be in¬ 
effectual.” 

In McCulloch v. Maryland, 4 Wheaton, 317, Chief 
Justice Marshall in the discussion, particularly begin¬ 
ning with page 408, lays down the same general princi¬ 
ple as regards implied powers. That great decision 
is so familiar that it is not necessary to quote, and the 
general principle will probably not be disputed by coun¬ 
sel for the appellee. It may, however, be contended 
that the publicity feature is a reasonably necessary 
part or incident of the assessment and collection of an 
income tax. If it is not clearly found to be so by the 
Court there should be no hesitation in nullifying that 
particular provision. The Supreme Court of the United 
States has not hesitated to hold portions of acts un¬ 
constitutional although the general subject matter was 
within the powers of Congress. It has not permitted 
the Congress to legislate beyond the prescribed limits 
merely because such legislation was tacked onto an act, 
the rest of which was clearly within its powers. 

Hammer v. Dayenhart, 247 U. S. 268, and cases 
cited therein. 

The dissent in this case did not in anv wav attack 
the principles just discussed but was based upon the 
argument that the particular part of the Statute held 
unconstitutional by the court really was reasonably 
germane to the rest of the act. 

Is it reasonably necessary for the assessment and 
collection of an income tax that this publicity feature 
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be retained? Is it fairlv to be considered as incidental 

* 

thereto? We submit it is not. For more than ten vears 

•> 

an income tax was successfully levied and collected 

* 

without any such provision. The collector of Internal 
Revenue did not ask for any such provision to aid him 
in his duties. 

The only argument that counsel for appellant are 
able to think of in favor of the publicity provision is in 
substance that if a tax payer is reported as paying a 
smaller tax than his neighbor or acquaintance thinks 
he ought to pay, the neighbor or acquaintance may get 
in touch with the government and may notify it of 
his suspicions and then the government may proceed 
to make investigations and perhaps obtain competent 
evidence that there has been an understatement by the 
taxpayer. In other words, the object of the pub¬ 
licity provision is to encourage a man’s neighbors and 
acquaintances if not exactly to spy upon him at least 
to stir up the authorities from time to time if they have 
any suspicion. In all probability most communications 
of this nature would be anonymous, and whether the 
taxing authorities would pay much attention to such 
communications as against the sworn return of the 
taxpayer is at least doubtful. The one who could help 
the government in case of a false return would be the 
confidential attorney, clerk or bookkeeper. He would 
know, and the publicity would mean nothing as regards 
inducing him to come forward. The chances are he 
would be an accessory. 

The officials of the Treasury Department charged 
with the duty of assessing and collecting these taxes 
have on very many occasions publicly declared that de¬ 
liberate attempts to defraud the government as re- 
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gards income taxes were few. If this statement is 
correct, and if the court can take judicial notice that 
it lias been repeatedly made, the argument for the ap¬ 
pellee in this respect fails. 

But take the case of a man who pays a tax of $100 
whereas some one else thinks he ought to pay at least 
$1,000 and so writes the collector. This is at best 
surmise and falls far short of indicating that the 
return was wrong or that the taxpayer had defrauded 
the government. 

He may have suffered heavy losses which are prop¬ 
erly chargeable against his income for the year re¬ 
ported. 

He may have contributed large amounts to chari¬ 
ties which are properly deductible from his income. 

His income may be in large part from non-taxable 
securities. 

Or a combination of the three possibilities just men¬ 
tioned may have led to the small figure. 

Or he mav have lived bevond his means and in a 
manner to deceive his neighbors into believing he had 
much more income than was the fact. 

All of these, and other considerations which will 
occur to the court, tend to show of how little real value 
this clause has as tending to discover actual evidence, 
even if it does stir up busybodies, sneakers and snoop¬ 
ers trying to get their neighbors into trouble. 

That the publicity feature is exceedingly annoying 
in many ways to those whose private affairs are 
thus spread before the public is considered a little later 
in this brief. 

And it is submitted that the publicity provision is 
in violation of the Bill of Bights particularly the 
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Fourth Amendment to the Constitution. Cooley says, 
page 229 of Edition previously referred to: 


“The fourth amendment has in view invasions 
of right which are more frequent, and of which 
others may be guilty beside those who command 
the military force of the state. Most commonly, 
perhaps, they consist in the disregard of that max¬ 
im of constitutional law which finds expression in 
the common saying that every man’s house is 
his castle.; The meaning of this is that every man 
under thej protection of the laws may close the 
door of Ins habitation, and defend his privacy in 
it, not against private individuals merely, but 
against the officers of the law and the State it¬ 
self.” : 


This Amendment does not in terms cover the pres¬ 
ent situation. ; But the broad principle of the Amend¬ 
ment is violated. See the discussion in Boyd v. United 
States, 116 U. S. (120, and Boses’s Notes on same, Vol. 
29, Law Ed. U. S. Supreme Court Reports, pp. 272- 
286 inclusive. The Bovd case has been cited verv many 
times, both in the U. S. Supreme Court and in other 
courts, and tins note gives substantially all the de¬ 
cisions down to 1918. Most of them of course have 

» 

little bearing ion the questions involved in the pres¬ 
ent case, but the principle that the constitutional guar¬ 
anties of person and property should be liberally con¬ 
strued has a Rearing and has been repeatedly affirmed. 

See said notes pp. 283-28G. 

> 

Counsel particularly invite attention to the language 
of the court ;in Interstate Commerce Commission v. 
Brimson, 154 U. S., bottom page 478 and top of page 
479, where the court says: 


V 


17 


“We do not overlook those constitutional limi¬ 
tations which, for the protection of personal rights, 
must nqcessarily attend all investigations con¬ 
ducted under the authority of Congress. Neither 
branch of the legislative department, still less any 
merely administrative body established by Con¬ 
gress, posseses or can be invested with a general 
power of making inquiry into the private affairs 
of the citizen (citing cases). We said in Boyd v. 
United States , 116 U. S. 616—and it cannot be too 
often repeated—that the principles that embody 
the essence of constitutional liberty and security 
forbid all invasions on the part of the government 
and its employees, of the sanctity of a man’s home, 
and the privacies of his life. As said by Mr. Jus¬ 
tice Field, Re Pacific R. Commission, 32 Fed. Rep. 
241, 250: ‘Of all the rights of the citizen few are 
of greater importance, or more essential to his 
peace and happiness than the right of personal 
security, and that involves not merely protection 
of his person from assault, but exemption of his 
private affairs, books, and papers from the in¬ 
spection and scrutiny of others. Without the en¬ 
joyment of this right all others would lose half 
their value’.” 


That the Supreme Court has not receded in any de¬ 
gree from the position taken in the Brimson Case, just 
cited, clearly appears from the following language 
used in Fed. Trade Commission v. Am. Tobacco Co., 
decided by that Court March 17, 1924: 

“Any one who respects the spirit as well as the 
letter of the Fourth Amendment would be loath to 
belieye that Congress intended to authorize one 
of its subordinate agencies to sweep all our tra¬ 
ditions into the fire (Interstate Commerce Com¬ 
mission v. Brimson, 154 U. S. 447, 479), and to 
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direct fishing expeditions into private papers on 
the possibility that they may disclose evidence of 
crime. We do not discuss the question whether it 
could do so if it tried, as nothing short of the most 
explicit language would induce us to attribute to 
Congress that intent.” 

Personal rights were perhaps more highly regarded 
formerly than now. The tendency of legislation seems 
to be in the direction of curtailing the same, but the 
principle that personal liberty should be interfered 
with only where reasonably necessary to protect the 
State and the citizens ought just as jealously to be 
regarded and protected by the courts now as it was 
140 years ago. At that time no citizen was compelled 
to make for public inspection full statements of his 
annual income nor for that matter regarding any of 
his personal affairs nor to reveal the same at all ex¬ 
cept as he might be summoned before a legitimate tri¬ 
bunal to testify in a matter involving private rights or 
public interests. 

The opinion of the trial court relies in large part 
on the decision of the Supreme Court of the United 
States in Flint v. Stone Tracy Co. y 220 U. S. 107, rec¬ 
ord pp. 9-10. It is respectfully submitted that the de¬ 
cision in the Flint case is no authority whatever upon 
the questions here involved, for, although the records 
passed upon in that case are, by the Congress, made 
public to some extent, the use which may be made of 
them is very considerably limited. Moreover the pro¬ 
vision refers to corporation records, and the personal 
rights of individuals are not involved except indirectly. 

Now it is quite obvious that all the Congress intend¬ 
ed in the Act passed upon in the Flint case was that 
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persons having a real interest in such corporation 
records should have a right to inspect them. They 
were not published to the world; nor could anyone 
have access to them unless he could show good reason 
why he should be allowed. 

Corporations are created by legislative authority. 
Their rights are quite different from those of citizens, 
and to a very large extent and in very many cases, 
based on different facts, the Supreme Court of the 
United States has held in substance that the States 
and the Congress can do with them pretty nearly as 
they may see fit. In Orvig D. A. Company v. New York 
<£' Bermudez Co., 229 Fed 296, it is ruled that a corpor¬ 
ation is not a 4 ‘ person ” immune from answering a 
question in a libel suit on the ground of self incrimina¬ 
tion. This is cited merely as a single instance of the 
difference between a corporation and a citizen in a 
matter of express and unquestioned personal right. 
The individual is excused from answering such a ques¬ 
tion if the tendencv of the answer is to incriminate him, 
the corporation is not. 

See also Burdick’s late book on the Constitution, 
1922 Edition, page 391, and top of page 392 and notes: 
The same conclusion is reached, that the rights of a 
corporation are far less than those of an individual. 

The adjudged cases and text books upon the subject 
clearly illustrate the reason for this distinction be¬ 
tween corporate and individual rights. The corpora¬ 
tion, an artificial body, is subject to damage in only a 
money or property sense. It has no feelings to be 
outraged, no embarrassment to be suffered save that 
of a financial character, no fine sensibilities to be 
wounded when its affairs are held up to the gaze of 
the curious. But the individual has many personal 
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or private rights not capable of measure in dollars and 
cents, yet are of the very essence of the protection guar¬ 
anteed by the Fourth Amendment. The framers of the 
Constitution, and that Amendment in particular, were 
concerned primarily with the protection of real and 
not artificial persons—with individual and not corpor¬ 
ate rights. It necessarily follows, counsel submit, that 
an entirely different line of reasoning should be used 
in considering the purely property rights of a cor¬ 
poration, as an artificial being or creature of the state, 
and the essentially personal or private rights of an in¬ 
dividual, such as appellant here. 

t 

If the Publicity Sections Are in Violation of Plain¬ 
tiff's Constitutional Bights, Either as Exceeding the 
Powers Granted to the Congress or as Violating 
the Provisions of the Bill of Rights, is the Plaintiff 
Entitled to Equitable Relieff 

y 

A few words in regard to the annoyance that the 
publication causes. As the figures of many taxpayers 
have already been published, it is now common knowl¬ 
edge that thes.e annoyances have been suffered. A 
few of them may be specified: (a) To publish figures 
showing a taxpayer has paid a large income tax im¬ 
mediately subjects him to almost countless begging let¬ 
ters and written and printed appeals for financial as¬ 
sistance from individuals, charities, religious and edu¬ 
cational institutions. Probably most of the beggars, 
personal and cprporation, the taxpayer has never pre¬ 
viously heard of. (b) It also subjects him to personal 
solicitation, and in many cases to attempted black¬ 
mail. (c) It also places practically every taxpayer 
upon what are commonly known as “sucker lists.” 

i 

I 
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This term may be meaningless to the court, but it is a 
slang expression meaning lists of people who may be 
induced by persuasive literature to invest part of their 
savings in oil stocks, mining stocks, stocks of corpora¬ 
tions formed to exploit new inventions, stocks of land 
companies, and so-called securities of innumerable dif¬ 
ferent descriptions, nineteen-twentieths of which will 
never return a dollar to the man who has “invested” 
therein. Counsel for appellant have to admit that the 
business of the gentry who put upon the market se¬ 
curities of the kinds above mentioned will be dealt a 
serious blow if the publication of income tax figures 
is held unconstitutional and restrained, (d) If the 
publication shows that he is paying a much smaller in¬ 
come tax than his friends and business acquaintances 
had expected, his credit may suffer to a very large ex¬ 
tent. This is one of the most vital objections. A man 
with ample means who has had a bad year and pays 
a nominal tax only, may find the banks reluctant to re¬ 
new his notes, or to grant him fresh accommodation. 
The commercial agencies will, naturally, be quick to 
take advantage of this further source of information 
and report to their subscribers. And a man perfectly 
sound financially may find himself suddenly upon the 
rocks from this cause alone. A harder blow to the 
man struggling to get ahead in any business can hardly 
be thought of than this act will furnish. 

Can Plaintiff Obtain Relief in Equity? 

We submit he can. The court ought to rule that the 
invasion of one’s right of privacy is a basis for equit¬ 
able relief. It \msformerly supposed that there could 
be no relief for^mterference with a property right. 
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Counsel will show that there is an interference here • 
with a property right, but the decision ought to be 
based upon broader grounds. And there are some in¬ 
dications that the law will in due time approve this 
doctrine. In a Wisconsin case, Schultz v. Frankfort 
Insurance Co., 153 Wisconsin 537; 43 L. R. A. N. S., p. 
520, it was held that a private detective had no right 
to shadow a man and thereby cause him annoyance. 
The case did not rise on the equity side of the court, 
but he was awarded damages. See also Ex parte War- 
field, 40 Texas Criminal Reports, page 413, same case 
50 S. W. Rep. 933. 

In Vol. 1, L. R. A. X. S., page 1149, the editor says, 
commenting upon the Warfield case: 

“But while the cases above referred to show a 
progressive tendency in courts of equity to pro¬ 
tect personal rights, though in some cases they 
have done so under pretense of protecting a fic¬ 
titious property right, it is not possible to say how 
far many of the courts are yet prepared to adopt 
frankly the sound doctrine declared by the dis¬ 
senting judges in the Roberson case above quoted, 
yet it can hardly be doubted that this doctrine will 
eventually be accepted, and enforced, without fic¬ 
tion or pretense of a property right where none 
exists.’’ 

(The Roberson case is referred to a little later.) 

Chappell v. Stewart, 82 Md. 323, affirmed the right, 
but held the remedy at law adequate. Apparently if 
the remedy at law had not been regarded as entirely 
adequate, equity would have relieved. It is, however, 
difficult to see how any remedy but an injunction can 
be of anv real benefit in the case at bar. 
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A similar doctrine is very forcibly advocated in an 
article in the Harvard Law Review for December, 
1890, Vol. 4, page 193. This article is the more im¬ 
portant as it was written by Louis D. Brandeis, now 
a Justice of the Supreme Court of the United States, in 
collaboration with another eminent lawyer. This ar¬ 
ticle attacks the so-called necessity of a property right 
as a basis for equitable relief, and after citing many 
cases where relief has been granted on the fiction of 
property, says, page 213: 

“We conclude that the rights so protected, 
whatever their exact nature, are not rights aris¬ 
ing from contract or from special trust, but are 
rights as against the world; and as above stated, 
the principle which has been applied to protect 
these rights is in reality no principle of prop¬ 
erty, unless that work be used in an extended and 
unusual sense. The principle which protects per¬ 
sonal writings, and any other products of the in¬ 
tellect, or the emotions, is the right of privacy, and 
the law has no new principle to formulate when 
it extends this protection to the personal appear¬ 
ance, sayings, acts, and to personal right, domestic 
or otherwise.’’ 

See ltzkovitch v. Whittaker, a Louisiana case, 115 
La. 479, 1 L. R. A. N. S. 1147, and the note above re¬ 
ferred to. In this case a court of equity restrained 
a police captain from putting a man’s picture in the 
rogues’ gallery and sending copies to police depart¬ 
ments of other cities. 

In Pomeroy’s Equity Jurisprudence, Vol. 6, sec. 632, 
he says: 


“If there is such a thing as a right of privacy, 
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an injunction is certainly a proper remedy for its 
protection!” 

f 

Perhaps the* leading case adverse to the appellant’s 
contentions is Roberson v. Rochester Folding Box Com¬ 
pany, 171 N. y., p. 538; 59 L. R. A. 478. In this case 
the defendant | obtained the picture of a very pretty 
young woman |and used it by lithographs, etc., on its 
boxes, and as a means of advertising. Her assent was 
not obtained, land, being much annoyed by the un¬ 
desired publicity, she brought suit in equity to restrain 
the company from this use of her picture. The only 
justification vjas that no property right was invaded, 
and therefore; equity could not grant her any relief. 
The trial court ruled in her favor and ordered an in¬ 
junction. Thp defendant appealed to the Supreme 
Court, Appellate Division, and the case is reported in 
G4 Hun. 30, the decision affirming that of the trial 
judges. Four judges heard this appeal and all con¬ 
curred. The fifth did not sit, and probably he was the 
one who heard the case at nisi prius. The case then 
went to the Court of Appeals for the State of New 
York and is there reported in Vol. 171, p. 538. The 
court divided, four to three, the majority holding that 
the plaintiff was not entitled to relief as no property 
right was invaded. A very strong dissenting opinion 
was filed. It thus appears that, assuming counsel is 
right in saying that the judge who did not sit in the 
Supreme Court was the one who had ruled in the plain¬ 
tiff’s favor, that eight judges decided the point in the 
plaintiff’s favor and only four against her. If coun¬ 
sel is wrong in his assumption as to the judge who 
did not sit in the Supreme Court on the appeal, seven 
judges favored the plaintiff’s view as against four who 
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favored the defense. In any event the plaintiff’s con¬ 
tentions were held correct whether the vote in her 
favor was eight to four, or seven to four, and the force 
and logic of the dissenting opinion in the Court of 
Appeals is far more convincing than the majority 
opinion. The final decision, however, was in favor of 
the defendant, but the decision has been frequently 
and strongly criticised. A statute was passed in 1903 
which remedied the situation. N. Y. Laws, 1903 Ch. 
132. 

But assuming that there must be some property 
right violated before equity can protect in a case like 
the one at bar, we submit that there is a property right. 
It has been repeatedly held that the writer of a letter 
has a property right in the contents of that letter suf¬ 
ficient to justify a court of equity in issuing an injunc¬ 
tion against the publication of the contents of such 
letter. The letter itself, that is, the paper and dried 
ink thereon, remains the property of the addressee, 
but he may not, without the consent of the writer, pub¬ 
lish the same. The whole subject is discussed and the 
cases reviewed in Baker v. Libbie, 210 Mass., page 599. 
This case was decided in 1911 and goes into an ex¬ 
haustive review of the authorities. The principle has 
been recognized in cases in United States Courts and 
the Federal cases are cited. It has not apparently 
been passed upon by the Supreme Court of the United 
States. 

Now when Mr. Hubbard prepared his Federal tax 
return and signed and swore to the same, and filed it 
with the government we respectfully submit that he 
had precisely the same property in the contents of that 
return that the writer of a letter has in the letter after 


26 


it has come into the hands of the addressee. If the 
fact that the letter is voluntary and the tax return 
compelled by law makes any difference, it makes his 
property right stronger in the return. Any attempt to 
differentiate comes perilously near to quibbling. 

In conclusion, it is respectfully submitted that the 
trial court erred in dismissing the plaintiff’s Bill and 
in the rulings resulting in that action. Accordingly, it 
is requested that the decree be reversed and the cause 
remanded with directions to grant the injunctive re¬ 
lief sought in that Bill. 

Respectfully submitted, 


Frank. N. Nay, 
Clinton Robb, 
Attorneys for Plaintiff. 
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BRIEF ON BEHALF OF APPELLEES 

I 

Congress was within its constitutional power in enact¬ 
ing section 257 (b) of the revenue act of 1924 

Of course there is no express authority con¬ 
tained in the Constitution, authorizing Congress to 
provide that lists be prepared containing the name 
and post office address of each person making an 
income tax return, together with the amount of the 
income tax paid by such person, and that such lists 
be open to public inspection. But ever since the 
decision in McCullough v. Maryland, 4 Wheat. 216, 
it has been settled that Congress has the implied 
power to enact such laws as may be reasonably 
necessary to carry into effect the powers expressly 
granted. 

In the case of United States v. IJoreonus, 249 U. 
S. 86, the Court had under consideration the ques- 
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tion of the constitutionality of the Harrison Anti- 
Narcotic Act, which, while levying a tax upon per¬ 
sons dealing in narcotics, also prohibited the sale 
of narcotics to dealers not registered under the act, 
and required patients to obtain such drugs as a 
medicine from physicians or upon regular prescrip¬ 
tions. The statute was assailed as unconstitutional 
in so far as it sought to restrict the sale of narcotics, 
on the ground that such limitations had no reason¬ 
able relation to the exercise of the taxing power. 
In sustaining the constitutionality of the act, the 
court said: 

And from an earlv dav the court has held 
that the fact that other motives may impel 
the exercise of federal taxing power does 
not authorize the courts to inquire into that 
sub ject. If the legislation enacted has some 
reasonable relation to the exercise of the tax¬ 
ing authority conferred bv the Constitution, 
it can not be invalidated because of the sup¬ 
posed motives which induced it. Veazie 
Bank v. Fen no , 8 Wall. 533, 541, in which 
case this court sustained a tax on a state 
bank issue of circulating notes. McCray v. 
United States, 195 U. 8. 27, where the power 
was tlioroughlv considered, and an act lew- 
ing a special tax upon oleomargarine artifici¬ 
ally colored was sustained. And see Flint 
v. Stone Tracy Co. 220 U. S. 107, 147, 153, 
150, and cases cited. 

* * * * * 

The act may not be declared unconstitu¬ 
tional because its effect may be to accomplish 
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another purpose as well as the raising of rev¬ 
enue. If the legislation is within the taxing 
power of Congress—that is sufficient to sus¬ 
tain it. In re Kollock, 165 U. S. 526, 536. 

It will be at once apparent to the court that the 
purpose of Congress in enacting subdivision (b) of 
Section 257 of the Revenue Act of 1924 was to aid 
in a more efficient collection of the revenues. If 
anv confirmation of this is needed it will be found 
in the fact that the same numbered Sections (257) 
of the Revenue Acts of 1918 (40 Stats. 1057) and 
1921 (42 Stats. 268) provided for making available 
to public inspection lists containing the names and 
addresses of all persons making income-tax returns. 
No person, we feel assured, will have the temerity 
to impute to Congress, in enacting Section 257(b) 
of the Revenue Act of 1924 extending this to include 
the amounts paid, the trifling motive of a desire 
to gratify idle curiosity on the part of the public. 
That such result might flow from the enactment 
furnishes no ground for the courts to hold the pro¬ 
vision unconstitutional. Nor can a conclusion by 
this court, however well founded, that the opera¬ 
tion of the statute will work injustice to many citi¬ 
zens, and more particularly to the complainant in 
the instant case, justify holding the statute beyond 
the power of Congress to enact. It may be conceded 
for the purpose of this argument that the provision 
of the Revenue Act of 1924 we are considering is ill- 
advised and will work gross injustice. The court 
and everyone outside of Congress may be satisfied 
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that this provision can serve no useful purpose anrl 
can play no effective part in the collection of the 
revenues. These are political questions, and appli¬ 
cation •elief therefrom should be addressed to 
the legislature. These are not for an equity court 
to determine and seek to control by injunction. 
Notwithstanding this may be the manifest result of 
such legislation, this court can not concern itself, 

4 

in the determination of tin* constitutionality of this 
provision, witn questions of justice and policy. A 
court has “ nothing to do with the policy, wisdom, 
.justice, or fnifness of the act under consideration.” 

Hunter v. Pittsburgh, 207 U. S. 161, 176. As 

\ 

said by Mr. Justice Strong in the IjC<j<i1 Tender 
Cases, 12 Wall. 457, 552— 

*'• * Admit it was a hardship, but it 

is not every hardship that is unjust, much 

less that is unconstitutional: and certainlv 

• 

it would be an anomaly for us to hold an act 
* • 

of Congress invalid merely because we might 
think its provisions harsh and unjust. 

In Flint v. Stone Tracy Company, 220 IT. S. 107, 
169, this principle was thus stated: 

The argument, at last, comes to this: That 
because of possible results, a power lawfully 
exercised may work disastrously, therefore 
the cofirts must interfere to prevent its ex¬ 
ercise, because of the consequences feared. 
No such authoritv has ever been invested in 
any court. The remedy for such wrongs, if 
such in fact exist, is in the abilitv of the 
people to choose their own representatives, 


and not in the exertion of unwarranted pow¬ 
ers by courts of justice. 

See also: Weigand v. District of Columbia, 22 
App. D. C. 229, 570. 

That a statute, such as the one here involved, 
bears a reasonable relation to the taxing power is 
settled by the decision in Flint v. Stone Tracy Com¬ 
pany, 220 U. S. 107,175, where the court had under 
consideration the Corporation Tax Law of 1909, as 
amended by the act of June 17, 1910, which pro¬ 
vided that assessments “ shall be tiled in the office 
of the Commissioner of Internal Revenue and shall 
constitute public records and be open to inspection"— 
only upon the order of the President under the 
rules and regulations to be prescribed by the Sec¬ 
retary of the Treasury and approved by the Presi¬ 
dent.” In holding that this provision of the law 
was constitutional the court said: 

The contention is that the above section as 
originally framed and as now amended 
could have no legitimate connection with the 
collection of the tax, and in substance 
amounts to no more than an unlawful at¬ 
tempt to exhibit the private affairs of cor¬ 
porations to public or private inspection, 
without any substantial connection with or 
legitimate purpose to be subserved in the col¬ 
lection of the tax under the act now under 
consideration. But we can not agree to this 
contention. The taxation being, as we have 
held, within the legitimate powers of Con¬ 
gress, it is for that body to determine what 



6 


means are appropriate and adapted to the 
purposes of making the law effectual. In 
this connection, the often quoted declaration 
of Chief Justice Marshall in McCullough v. 
Maryland, 4 Wheat. 313, 421, is appropriate: 
“ Let Ihe end be legitimate, let it be within 
the scope of the Constitution, and all means 
which are appropriate, and which are 
plainly adapted to that end, and which are 
not prohibited, but are consistent with the 
letter and spirit of the Constitution, are con- 
situtional.” 

Congress may have deemed the public in¬ 
spection of such returns a means of more 
properly securing the fullness and accuracy 
thereof. In manv of the states laws are to 
be found making tax returns public docu¬ 
ments, and open to inspection. 

It is, therefore, manifest that Congress had the 
power to enact the statute in question, unless pro- 
hibited by some provision of ihe Constitution. 

II 

Section 257 (b) of the revenue act of 1924 is not vio¬ 
lative of any provision of the constitution 

Counsel for appellant contend that this Section 
of the Act is repugnant to the Fourth and Fifth 
Amendments to the Constitution, but they fail to 
cite any case showing that these amendments apply 
to other than criminal prosecutions or suits for 
penalties and forfeitures under the Revenue Law. 
In the Flint case, supra, where a similar contention 


was made as to the Corporation Tax Act of 1909, 
the court said (p. 174): 

It is urged in a number of the cases that 
in a certain feature of the statute there is 
a violation of the Fourth Amendment of the 
Constitution, protecting against unreason¬ 
able searches and seizures. This amend¬ 
ment was adopted to protect against abuses 
in judicial procedure* under the guise of law, 
which invade the privacy of persons in their 
homes, papers and effect, and applies to 
criminal prosecutions and suits for penalties 
and forfeiture under the Revenue Law. 
Boyd v. United States, 116 U. 8. 632. It 
does not prevent the issue of search war¬ 
rants for the seizure of gambling parapher¬ 
nalia and other illegal matter. Adams v. 
Ncic York, 192 U. 8. 585. It does not pre¬ 
vent the issuing of process to require at¬ 
tendance and testimonv of witnesses, the 
production of books, papers, etc. Interstate 
Commerce Commission v. Brimson , 154 U. 
8. 447; Interstate Commerce Commission v. 
Baird, 194 U. 8. 25. * * * 

We can not say that this feature of the 
law does violence to the Constitutional pro¬ 
tection of the Fourth Amendment, and this 
is equally true of the Fifth Amendment, pro¬ 
tecting persons against compulsory self-in- 
criminating testimonv. 

Appellants, however, contend, that that case is 
not decisive here, for the reason that the court was 
dealing with the tax return of a corporation and a 
corporation is not immune from self-incrimina- 
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tion. But the decision of the Supreme Court was 

not based upon any distinction between persons and 

corporations, hut upon the broad ground that the 

Fourth and Fifth Amendments relate onlv to 

* 

searches and seizures and incriminating testimony 
for use in criminal prosecutions or suits for the 
enforcement of forfeitures and penalties. 

If any doubt exists, it is dispelled by the case of 

E.r Partr Puller, 2(>2 U. S. 91. There, certain 

i 

persons had helm adjudged bankrupts in an in¬ 
voluntary proceeding. They refused to deliver 
their books to the trustee in bankruptcy on the 
ground that these books would tend to incriminate 
them. In holding that this refusal was not justi¬ 
fied, the court said: 

i 

A man'who becomes a bankrupt or who is 
brought into a bankruptcy court has no right 
to delay the legal transfer of the possession 
and title of any of his property to the officer 
appointed bv law for its custody or for its 
disposition, on the ground that the transfer 
of such property will carry with it incrimi¬ 
nating evidence against him. His property 
and its possession pass from him by opera¬ 
tion and; due proceedings of law, and when 
control and possession have passed from him, 
he has no constitutional right to lire vent its 
use for any legitimate purpose. His privi¬ 
lege secured to him by the Fourth and Fifth 
Amendments to the Constitution is that of 
refusing himself to produce, as incriminat¬ 
ing evidence against him, anything that he 
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owns or has in his possession and control, but 
his privilege in respect to what was his and 
in his custody ceases on a transfer of the 
control and possession which takes place by 
legal proceedings and in pursuance of the 
rights of others, even though such transfer 
may bring the property into the ownership 
or control of one properly subject to sub¬ 
poena duces tecum. These conclusions fol¬ 
low from the principles announced bv this 
court in the Matter of Harris, 221 U. S. 274, 
279; and Johnson v. United States, 228 
U. S. 257. 

In the case at bar, appellant’s title to, and pos¬ 
session of, his income tax return passed from him 
when he signed the same and tiled it with the Col¬ 
lector of Internal Revenue. It thereupon became 
a public document, to which no right of privacy 
attached, and which Congress could deal with in its 
sound judgment. Ilea vis v. Rontzahn, decided 
October 20,1924. (District Court for the Northern 

District of Ohio, Western Division.) Unreported 
to date. 

The cases relied upon by counsel for appellant 
are not in point. In In re Pacific Railway Com¬ 
mission, 22 Fed. 241, the Commission had applied 
to a Federal Court for an order to require a wit¬ 
ness to answer certain questions propounded to 

him bv the Commission. The court merelv held 
•/ «/ 

that Congress could not require a man to disclose 
to a commission his private affairs relating to 
matters into which Congress could not inquire, fol- 
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lowing the well-known ease of Kilbourn v. Thomp¬ 
son , 103 U. S. 168. In the cases of Harriman v. 
Interstate Commerce Commission , 211 1 T . S. 406. 
Interstate Commerce Commission v. Brimson , 154 
IT. S. 447, and Federal Trade Commission v. 
American Tobacco Co. % 264 V. S. 298, the questions 
decided related merely to the construction of 
statutes giving the respective commissions au¬ 
thority to require the testimony of witnesses. In 
the case of tide estate Commerce Commission v. 
Brimson , 154 V. S. 447, the question before the 

court was the constitutionality of Section 12 of the 

* 

Interstate Commerce Commission Act, authorizing 
the Commission to invoke 1 the aid of any court of 
the United States in requiring the attendance and 
testimony of witnesses, and the production of 
documents, books, and papers, which question the 
court answered in the affirmative. 

In Boslce v. ('ominyorc , 177 U. 8. 459, the State 
of Kentucky had brought suit against certain dis¬ 
tillers in the State court and the deposition of the 
United States Collector of Internal Revenue was 
taken. He, however, refused to produce reports 
which had been tiled with him by the distillers on 
the ground that he was prohibited from so doing 
by the provisions <>f Section 3167 of the Revised 
Statutes of the United States and the regulations 
of the Treasury Department. He was adjudged in 
contempt of the State court, but was released upon 
writ of Habeas Corpus, the Supreme Court hold- 
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ini? that the Collector, under the statutes and regu¬ 
lations, was justified in his refusal. The court 
seemed to assume that except for the statutes and 
the regulations, the Collector could have been re¬ 
quired to produce the reports. 

Aside from the allegation that the threatened 
action, if carried out, will be an invasion of appel¬ 
lant’s rights under the Fourth and Fifth Amend¬ 
ments, the bill of complaint contains no specifica¬ 
tion of repugnancy to the Constitution. It results, 
then, that the appellant’s contention of unconsti¬ 
tutionality must rest on the allegation that the 
Constitution confers on Congress no power to in¬ 
vade “ the rights of privacy of citizens ” by mak¬ 
ing available to public inspection the amount of in¬ 
come taxes paid by them. And this contention, it 
has been demonstrated, is without merit. 

Ill 


No property right is here involved 

But, in any event, there is no jurisdiction in 
equity to grant the relief sought. It is elementary 
law in the Federal Courts that equity will interfere 
only to protect property rights or civil rights of 
a pecuniary nature. 

In re Sawyer, 124 I T . S. 200. 

In re Deb,s, 158 U. S. 564. 

International News Service v. Associated 
Press, 248 U. S. 215. 

Angeles v. Sullivan et ah, 246 Fed. 54. 

Boniface v. Thompson, 252 Fed. 878. 
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There is considerable conflict in the authorities 
as to whether there exists such a thing as a legal 
right of privacy. But the cases are almost uni¬ 
form in holding that if there is a right of privacy, 
it is not a property right which can be protected 
in a court of equity. 

It is obvious that a right can not be one 
of person and of property at one and the 
same time. The conclusion would seem to 
be that if the right of privacy exists and 
has been recognized by the law, it must be as 
a personal tort right. It can not be a right 
of property. 

Hen rtj v. Cherry, 30 B. I. 13. 

In the case of Raymond v. Russell , 143 Mass. 295, 
a hill in equity was tiled to restrain the defend- 

p 

ants, the proprietors of a mercantile agency, from 

» 

publishing the name of the plaintiff and his busi¬ 
ness standing in their records and books. The de- 
fendant demurred to the bill for want of equity, 
hi sustaining the demurrer, the court said: 

Tt is not within the jurisdiction of a court 
of equity to restrain by injunction, repre¬ 
sentations as to the character and standing 
of the plaintiff, or as to his property, 
although such representations may be false, 
if there.* is no breach of trust or of contract 
involved. * * * If he (plaintiff) has 

any remedy, which we do not mean to inti¬ 
mate, it is bv an action at law. 

i 

1 


/ 
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See also Atkinson v. Doherty & Co., 121 
Mich. 372; Chappel v. Stewart, 82 Md. 323; 
Roberson v. Rochester Folding Box Co., 171 
N. Y. 539. 

En the case of Reavis v. Routzahn, supra, a bill 
of complaint similar to the one in this case and 
seeking similar relief was filed. The court con¬ 
sidered only the question of the jurisdiction of a 
court of equity in the premises, and after discussing 
at length most of the cases cited above, said: 


Unless the plaintiff desires to amend the 
bill, it will stand dismissed on the two 
grounds: First, that the plaintiff has neither 
a right of property nor a right of privacy 
in these income tax returns, but on the con¬ 
trary, these income tax returns are public 
and government documents, over which it 
has control, and second, that no right of prop¬ 
erty and no personal right is conferred upon 
the plaintiff by reason of the criminal section 


of law making it an offense for a government 


agent or other person who misuses these pub¬ 
lic documents, and thirdly, if there was some 


personal right in him to have them kept 
secret a court of equity would not take juris¬ 


diction for tlie reasoni stated. 

^5 
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CONCLUSION 

It is respectfully submitted that the decree of the 
court below dismissing the bill of complaint was 
correct and should be affirmed. 

Peyton Gordon, 

United Slates Attorney, 

Vernon E. West, 

Assistant United. States Attorney, 
Charles T. Hendle;:, 

Special Attorney, Internal Revenue, 

Attorneys for Appellees. 

Nelson T. Hartson, 

Solicitor of Internal Revenue, 

of Counsel. 
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